MEMORANDUM

TO:

All NC Licensed Collection Agencies
All Interested Parties

FROM:

Agent Services Division

DATE:

June 12, 2014

Re:

“Convenience Fees” for payments to collection agencies

Many consumers are being charged fees for making payments to collection agencies using
certain methods such as credit card, telephone, electronic check, and debit card. The purpose of
this memo is to inform all persons, firms, corporations, or associations which are subject to
licensing under Article 70, Chapter 58 of the North Carolina General Statutes, that they are
prohibited from charging such fees to North Carolina consumers.
N.C. Gen. Stat. § 58-70-115(2), prohibiting unfair practices, states:
No collection agency shall collect or attempt to collect any debt by use of any
unfair practices. Such practices include, but are not limited to, the following:
...
(2) Collecting or attempting to collect from the consumer all or any part of the
collection agency's fee or charge for services rendered, collecting or attempting
to collect any interest or other charge, fee or expense incidental to the principal
debt unless legally entitled to such fee or charge.
(Emphasis added). The term “consumer” is broadly defined under N.C.G.S. § 58-70-90(2) as
“an individual, aggregation of individuals, corporation, company, association, or partnership that
has incurred a debt or alleged debt.” Violations of N.C.G.S. § 58-70-115 constitute unfair or
deceptive acts or practices proscribed by Article 70 or by N.C.G.S. § 75-1.1 See N.C.G.S. § 5870-130(c).
A “convenience fee” or other charge imposed on the consumer for making payments to a
collection agency by phone, check, credit card, or any other method is essentially a fee for the
collection agency’s services and is thus prohibited by the first clause of N.C.G.S. § 58-70115(2).

There may be policy arguments that “convenience fees” should be allowed if the fee is disclosed
to the consumer, the consumer agrees to pay the fee, the fee is imposed for an optional payment
method which the collection agency is not required to offer, the collection agency offers other
payment methods that do not require a fee, and the fees do not exceed the collection agency’s
actual costs of providing the service. However, N.C.G.S. § 58-70-115(2) does not allow
collection agencies to charge consumers such fees under any circumstances.
It has also been argued that the phrase “unless legally entitled to such fee or charge” under the
second clause of N.C.G.S. § 58-70-115(2) applies to collection fees as well as “interest or other
charge, fee or expense incidental to the principal debt” and that a collection agency would thus
be legally entitled to recover fees for its services from the debtor if the contract creating the debt
contains a provision which expressly authorizes the collection agency to recover such fees.
However, in the attached October 26, 2010 advisory letter to the Agent Services Division, the
North Carolina Attorney General’s office advised Agent Services Division that the phrase
“unless legally entitled to such fee or charge” only applies to the immediately preceding phrase
which states “collecting or attempting to collect any interest or other charge, fee or expense
incidental to the principal debt.” Moreover, the Attorney General’s office further advised that
assuming arguendo that the phrase “unless legally entitled to such fee or charge” applies to
collection fees, such fees are still prohibited unless expressly authorized by statute. The
Attorney General’s office noted that: (1) North Carolina courts have long held that collection fee
recovery provisions are void and unenforceable absent express statutory authorization and (2) the
only statute which authorizes recovery of collection fees is N.C.G.S. § 6-21.2, which authorizes
collection agencies to collect or attempt to collect reasonable attorney fees from debtors pursuant
to a note or other indebtedness.
Agent Services Division requests that all collection agencies subject to licensure under Article 70
of Chapter 58 ensure that that they do not demand, collect, or attempt to collect a “convenience
fee” or other prohibited fees from North Carolina consumers and that they otherwise comply
with all applicable statutes and regulations. The Agent Services Division may take administrative
action against licensed collections agencies which violate or refuse to comply with any provision
of Article 70 of Chapter 58.
Please contact Agent Services Division at (919) 807-6800 if you have any questions.
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